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Monopolies in Competition:
The Balance between Innovativeness
and Competition in the Israeli Competition Law

Law plays an important role in the formation of incentives for the creation as well as the
diffusion of intellectual property. Intellectual property laws and competition law are of
special importance. Intellectual property laws determine when an inventor is entitled to
receive an exclusive right to use his invention. The grant of such a right is often
necessary in order to overcome the market failure problem associated with the public-
good nature of such rights. It thus strengthens economic incentives to innovate.
Competition law ensures that competitors do not create artificial obstacles to
competition, which is also an important catalizator for dynamic efficiency. Accordingly,
the two legal systems have interwined effects on economic incentives to innovate. The
balance between the two systems is of much importance in the information economy.

The first part of this paper suggests four guiding principles for regulating the interface
between the two sets of legal rules, that should apply once the use of a legally granted
intellectual property right raises a competitive concern. It then analyzes the existing legal
rules, in light of the proposed principles, to determine whether the legal environment
deters or facilitates innovation and its diffusion. As the paper shows, the Israeli
Competition Act can be interpreted in a fashion that would align the law with the
proposed principles. Moreover, most of the court decisions in this area exhibit a similar
tendency, although none attempt to set out the guiding principles.

The second part of the paper analyzes the competition rules which regulate structural
changes in the market which are aimed to create new intellectual property. It is argued
that the small size of the Israeli market and the high level of innovativeness which
characterizes many of its markets, as well as the fact that most innovation markets are
international and that information is a strategic asset for succeeding in such markets,
require us to change some of the common assumptions of competition law. Yet, as is
shown, the legal rules that regulate mergers and joint ventures usually leave little room,
if any, for dynamic efficiency considerations, and should thus be changed.
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“An antitrust policy that reduced prices by 5 percent today at the expense of

reducing by 1 percent the annual rate at which innovation lowers the costs of
production would be a calamity. In the long run a continuous rate of change,

compounded, swamps static losses.””
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A practice is typically deemed to violate the antitrust laws because it is
anticompetitive. But the very purpose of the patent grant is to reward the
patentee by limiting competition, in full recognition that the monopolistic evils
are the price society will pay.”’
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TIMB 2 07 0N Structure and Economic Performance (Houghton Miffin Co., 3" ed., 1990) 646.
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